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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 
 

 

 1.  TIME:  9:00   CASE#: MSC15-02042 
CASE NAME: CUSTOM COMMERCIAL VS. BUTLER 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PURSUANT TO STIPULATION 
FILED BY CUSTOM COMMERCIAL DRY CLEANER, INC. 
* TENTATIVE RULING: * 
 
This case has been settled and dismissed. 
 

  

 2.  TIME:  9:00   CASE#: MSC17-00630 
CASE NAME: FAIRMONT RIDING VS. PESTANA 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY DANIEL F. SHEEHY, MARCIA M. SHEEHY 
* TENTATIVE RULING: * 
 
This motion is continued to October 16. 
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 3.  TIME:  9:00   CASE#: MSC17-00630 
CASE NAME: FAIRMONT RIDING VS. PESTANA 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY NADINE PESTANA 
* TENTATIVE RULING: * 
 
This motion is continued to October 16. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-01249 
CASE NAME: HALL VS. MOUNTAIN MOVERS 
HEARING ON MOTION TO COMPEL FURTHER DISCOVERY RESPONSES 
FILED BY DAVID HALL 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel further discovery responses, or to deem matters admitted, is denied. 
 
For starters, it appears that after the motion was filed, defendants served revised responses that 
appear to be in conformance with the Discovery Facilitator’s recommendations.  Plaintiff has 
filed nothing after that pointing out any asserted deficiencies in the revised responses – which is 
just as well, because if plaintiff thinks the new responses remain deficient, his objections should 
go to the Facilitator first.  This Court is not going to take up issues of asserted deficiencies 
(if there are any) in revised responses, when those deficiencies have not even been briefed on 
this motion, let alone taken through the Facilitator process. 
 
Typically, when an otherwise meritorious discovery motion is mooted by belated compliance, 
it is the practice of this Court to grant monetary sanctions nevertheless, on the theory that it 
appears the motion was needed to stimulate the belated responses.  Here, however, there is no 
showing that that is the case.  Plaintiff rushed in with this motion a short time after the 
Facilitator’s recommendations were sent out, apparently without meaningfully meeting and 
conferring with defendants’ counsel as to when compliance with the Facilitator’s 
recommendations would be forthcoming.  The Court sees little reason to think that defendants 
would not have served the same revised responses with or without this motion being filed. 
 
Further, even ignoring the revised responses and taking up this motion on the basis of 
the original responses and the Facilitator’s recommendation, the result would have been 
a mixed bag. 

 Certainly the motion would have been granted as to the failure of defendants Jaca and 
Roquemore to respond at all to some of the form interrogatories. 

 The Court would also have adopted the Facilitator’s recommendations as to the need for 
revised responses and proper verifications as to requests for admission. 

 However, the Court would have included Jaca in that order for further responses, rather 
than deeming matters admitted by Jaca.  A complete failure to respond to RFAs would 
typically call for an order deeming matters admitted, but only if there were no compliance 
prior to the commencement of the hearing on the motion.  That means Jaca could have 
responded as late as tomorrow morning.  By providing responses, Jaca has averted the 
deemed admissions.  Moreover, it appears that the original “failure” of Jaca to respond 
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was a matter of clerical or typographical error rather than a willful failure to respond 
at all. 

 As to Form Interrogatories 15.1 and 17.1, it strikes the Court that this is really a matter of 
plaintiff being unwilling to accept small victories when they present themselves.  These 
interrogatories called on defendants to state facts supporting various pleaded affirmative 
defenses or denials of RFAs.  It was therefore incumbent on defendants to state all the 
facts they could come up with to support those items.  If their responses do not state any 
sufficient bases for the defenses or denials (as plaintiff contends), fine – that means they 
don’t have anything better than they’ve stated.  But the remedy for that, to the extent it’s 
true, is to make good use of those limited responses at later stages – such as by seeking 
to exclude any new or different factual bases later on the ground that they weren’t 
included in these discovery responses.  It isn’t to argue on a discovery motion about 
who’s right or wrong on the substance. 

 For example, take the first affirmative defense, of lack of licensure.  Defendants 
state the basis for the defense.  Plaintiff thinks defendants’ contention is 
substantively wrong, which (as the Facilitator pointed out) is an issue to be raised 
at a later time in a more procedurally appropriate format.  But a discovery motion 
is not the vehicle for litigating who’s right and who’s wrong about the substance of 
the defense as identified in the interrogatory response. 

 Similarly as to defendants’ estoppel defense:  Plaintiffs point out that the initial 
interrogatory answer as to this was conclusory and devoid of facts (though the 
revised response is at least a little more forthcoming).  Okay, so it was – but do 
plaintiffs really mean to prod defendants to come up with a better defense?  
Or should they simply be willing to accept this as an implied admission that 
defendants have no better facts to adduce? 

 
The Court also notes that neither side’s papers comply with CRC 3.1110(f) and Local Rule 3.42 
concerning tabbing of exhibits.  Plaintiff’s initial filing was properly tabbed, but the “notice of 
errata” (meaning, presumably, the version plaintiff wants the Court to read) of Brown’s 
declaration lacks tabs.  Smith’s declaration likewise lacks tabs.  Counsel are directed to review 
these rules and comply with them as to any future filings.  Failure to do so may result in rejection 
or disregard of nonconforming papers. 
 
And in addition, the inch-thick Smith declaration is not hole-punched, making it physically 
impossible to place it in the Court’s file.  The Court specifically pointed out this exact problem a 
year ago and directed defendant’s counsel to conform in the future.  Any non-hole-punched 
filings proffered from now on will simply be rejected unread. 
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 5.  TIME:  9:00   CASE#: MSC19-01172 
CASE NAME: CALIFORNIA COAST CREDIT UNION VS. O'FARRELL 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CALIFORNIA COAST CREDIT UNION 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for summary judgment or adjudication is conditionally denied, subject 
however to additional proof being provided. 
 
This is a straightforward credit collection matter.  Defendant Suma O’Farrell filed an answer.  
Defendant James O’Farrell is technically in default, his motion to vacate the default having been 
taken off calendar for lack of service.  Plaintiff has nevertheless opted to proceed by summary 
judgment against both defendants. 
 
The motion is unopposed.  On these papers, plaintiff has shown that it is entitled to collect the 
full amount of the claimed debt. 
 
However, plaintiff is also asserting a claim for attorney fees and costs.  No documentation or 
proof of either fees or costs has been submitted.  The Court cannot grant summary adjudication 
on only part of a cause of action.  Accordingly, without proof of fees and costs, the Court must 
simply deny the present motion. 
 
The Court further notes that the interest calculations differ as between the two causes of action, 
with no explanation for the difference.  The Court assumes that the contract interest rate was 
applied on the first cause of action and another rate, perhaps the statutory rate, on the second.  
The Court states for plaintiff’s guidance that it believes the contract rate should control. 
 
To save the parties further inconvenience and paperwork, the Court will continue this motion to 
October 30.  Plaintiff may submit appropriate documentation by October 9 as to attorney fees.  
It may also submit proof as to costs, or that can be handled by subsequent bill of costs.  
Defendants, if they disagree with the amounts requested as to fees or costs, may file an 
objection by October 16.  Further, defendants informed the Court at CMC this week (after 
plaintiff’s counsel had rung off) that they did not think they had been served with the motion 
itself, and the Court told them they could file an opposition to the motion if they have anything 
to say.  (Technically it is only Suma who is in a position to do so because James is in default, 
but that detail can be addressed later if need be.) 
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 6.  TIME:  9:00   CASE#: MSC19-01400 
CASE NAME: MUNOZ VS. GYLLSTROM 
HEARING ON MOTION TO COMPEL DEPOSITIONS 
FILED BY MARIA MUNOZ, et al. 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel depositions is granted.  The Court adopts the recommendation of 
the Facilitator.  It also notes that there is nothing that prevents the deponent’s counsel from 
being in the same room with the deponent if they so choose. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-01880 
CASE NAME: TAKETA  VS.  IN-N-OUT 
HEARING ON MOTION TO COMPEL PLAINTIFF AILEEN TAKETA'S RESPONSE 
FILED BY IN-N-OUT BURGERS 
* TENTATIVE RULING: * 
 
These several discovery motions are continued to November 6, 2020 at 9:00 a.m. 
 
Defendants have filed these motions seeking to compel further responses to various forms of 
discovery, or in one case to deem matters admitted.  On the face of the motions, it appears that 
the motions are well taken and defendants are entitled to discovery orders. 
 
The Court is concerned, however, over the state of plaintiff’s representation, and her 
communication with counsel and the Court.  The Court thanks plaintiff’s counsel for the candor 
of his responses to these motions, filed despite his own pending motion to withdraw.  
Nevertheless, if the motion to withdraw is granted, the Court wants to ensure that plaintiff has 
a fair chance to engage other counsel, or to decide that she will be proceeding with the case 
on her own. 
 
In these respects, the Court offers several points for the parties’ guidance. 

 The Court understands and sympathizes with plaintiff’s medical, memory, and travel 
difficulties as described in her counsel’s responses.  Nevertheless, it must be 
remembered that Ms. Taketa is the plaintiff in this case.  If she is not willing or able to 
participate fully in the litigation, including responding fully to discovery, she will not be in 
a position to carry her case forward.  The defendants have procedural rights too. 

 Whether or not plaintiff has her present counsel or substitute counsel after today’s 
hearing, the Court urges that she should give full and prompt attention to responding to 
this discovery properly.  At maximum she faces the prospect of effectively admitting 
away her case through failure to provide a verified responses to requests for admission.  
She also faces substantial consequences if she fails to respond adequately to other 
discovery items.  The Court is ordering this continuance as a matter of due process and 
grace, to give plaintiff a chance to respond properly.  If she has not done so by the time 
of the continued date, however, she cannot expect any further forbearance from 
the Court. 
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 Further, even if plaintiff brings herself fully into compliance before the next hearing date, 
it is likely that the Court may nevertheless grant monetary sanctions because her 
conduct made it necessary for defendants to file these motions. 

 

  

 8.  TIME:  9:00   CASE#: MSC19-01880 
CASE NAME: TAKETA  VS.  IN-N-OUT 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY IN-N-OUT BURGERS 
* TENTATIVE RULING: * 
 
See Line 7. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-01880 
CASE NAME: TAKETA  VS.  IN-N-OUT 
HEARING ON MOTION TO COMPEL PLAINTIFF AILEEN TAKETA'S RESPONSE 
FILED BY IN-N-OUT BURGERS 
* TENTATIVE RULING: * 
 
See Line 7. 
 

  

10.  TIME:  9:00   CASE#: MSC19-01880 
CASE NAME: TAKETA  VS.  IN-N-OUT 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY AILEEN TAKETA 
* TENTATIVE RULING: * 
 
Counsel to appear telephonically for an in camera hearing as to grounds for withdrawal.  
To protect issues of confidentiality and privilege, this will not be handled on the same CourtCall 
call as the rest of the calendar.  Instead, once that calendar is completed, the Court will call 
counsel directly. 
 
Ms. Taketa is invited to participate if she chooses.  She can either be present in counsel’s office, 
or ask that counsel arrange to bring her in by conference call. 
 

  

11.  TIME:  9:00   CASE#: MSC19-01880 
CASE NAME: TAKETA  VS.  IN-N-OUT 
HEARING ON MOTION TO COMPEL PLAINTIFF AILEEN TAKETA'S RESPONSE 
FILED BY IN-N-OUT BURGERS 
* TENTATIVE RULING: * 
 
See Line 7. 
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12.  TIME:  9:00   CASE#: MSC20-00282 
CASE NAME: GONZALEZ VS. RELIANT FOOD SERVICES 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY RELIANT FOOD SERVICES, INC., et al. 
* TENTATIVE RULING: * 
 
Defendants’ demurrer to the first amended complaint is overruled.  Defendants shall file and 
serve their answer by October 16. 
 
Plaintiff alleges that there has been some uncertainty and shifting as to the precise identity of 
her employer due to such factors as corporate suspensions.  Defendants are in at least as good 
a position as plaintiff to nail down the details of this, and if this is a concern for them, they should 
meet and confer with plaintiff’s counsel about a possible agreement to amend.  For the 
meantime, plaintiff has adequately alleged the identities of her employers on a joint-employer 
basis or in the alternative.  The other details that defendants claim are missing are matters for 
discovery and proof. 
 

  

13.  TIME:  9:00   CASE#: MSC20-00420 
CASE NAME: WANETICK  VS.  E.B.M.U.D. 
HEARING ON MOTION TO STRIKE 
FILED BY CITY OF ORINDA, CITY OF LAFAYETTE 
* TENTATIVE RULING: * 
 
Off calendar per fax of moving party. 
 

  

14.  TIME:  9:00   CASE#: MSC20-00420 
CASE NAME: WANETICK  VS.  E.B.M.U.D. 
HEARING ON DEMURRER TO 1st Amended EMINENT DOMAIN COMPLAINT 
FILED BY CITY OF LAFAYETTE, CITY OF ORINDA 
* TENTATIVE RULING: * 
 
Off calendar per fax of moving party. 
 

  

15.  TIME:  9:00   CASE#: MSC20-00560 
CASE NAME: HARRISON VS. PERKINS 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY GUNS, FISHING, AND OTHER STUFF, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer by defendant Guns Fishing & Other Stuff, Inc. (GFOS) to the 
First Amended Complaint (FAC).  The demurrer is sustained with leave to amend as to the 
first cause of action, and sustained without leave to amend as to the second.  Plaintiffs may 
file and serve a second amended complaint by October 30. 
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Facts Alleged 

This action asserts claims for personal injury and property damage arising out of an alleged 
incident on March 20, 2019.  They allege defendant Jeremy Perkins committed vandalism on 
their vehicles and other property and inflicted emotional distress when he “stalked” Mr. Harrison 
at his home and threatened to return with a gun.  

As to GFOS, plaintiffs allege a negligence cause of action and an “intentional tort” cause of 
action based on the same factual allegations; namely, that defendant Perkins purchased a gun 
from GFOS, and that employees of GFOS “noted” Perkins showed “signs of emotional 
instability”.  They allege the employees had “doubts” and “suspicions” Perkins was buying the 
firearm “for an illegitimate purpose” but sold him the gun anyway and delivered possession of 
the firearm to Perkins. 

Standard for Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded material factual 
allegations of the FAC.  (Blank v. Kirwan (1985) 39 Cal.3d 311, 318; Rakestraw v. California 
Physicians’ Service (2000) 81 Cal.App.4th 39, 42.)  The Court deems the facts alleged to be 
true, “however improbable they may be.”  (Del E. Webb Corp. v. Structural Materials Co. (1981) 
123 Cal. App. 3d 593, 604.)  The allegations of the FAC “must be liberally construed” in 
Plaintiff’s favor.  (Code of Civil Procedure § 452; Garton v. Title Ins. & Trust Co. (1980) 106 
Cal.App.3d 365, 376 (“The test on demurrer is not whether the allegations are likely to be 
proven but whether the allegations preclude liability, and the allegations must be construed 
liberally in favor of the pleader,” citing Skopp v. Weaver (1976) 16 Cal.3d 432].) 

Defendant's Request for Judicial Notice 

Defendant requests judicial notice of a federal statute.  The request is unnecessary, but the 
Court appreciates the convenience of providing a handy copy. 

Plaintiffs’ Declarations 

With their Opposition, plaintiffs filed (a) a declaration by plaintiffs’ counsel, Thomas Kensok, 
attaching pages printed from an internet web site, the only document identified as an exhibit to 
the declaration, and a copy of a Response to Request for Civil Harassment Restraining Orders, 
which is not authenticated or identified as being attached as an exhibit to the declaration, and 
(b) a declaration of Mr. Harrison.  In ruling on a demurrer, the Court is limited to consideration of 
the FAC and matters of which the Court can take judicial notice.  (Blank, 39 Cal.3d at 318; 
Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994 ["In reviewing the ruling on a 
demurrer, a court cannot consider, as Mercury would have us do, the substance of declarations, 
matter not subject to judicial notice, or documents judicially noticed but not accepted for the truth 
of their contents. (Citations omitted.)"].)  The Court will not consider the declarations filed by 
plaintiffs in ruling on the demurrer, or arguments in the Opposition based on those materials.  
If plaintiffs think these alleged facts are material, they should put them in their pleading, not just 
their opposition brief. 

Other Procedural Issues and Compliance with Statutes and Rules 

Code of Civil Procedure § 430.41 requires a party who intends to demur to a complaint to meet 
and confer with the plaintiff prior to filing the demurrer in a good faith effort to address the issues 
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and potentially avoid the need for the demurrer.  There is no indication that counsel for GFOS 
met and conferred with plaintiffs' counsel before filing the demurrer, though that failure is not a 
basis to overrule the demurrer.  The Court advises the parties that it expects full compliance 
with the procedural statutes and rules for future filings. 

Analysis 

The only basis GFOS has asserted for its demurrer is the Protection of Lawful Commerce in 
Arms Act of 2005, 15 U.S.C. § 7901 et seq. (PLCAA).  GFOS argues the statute precludes civil 
liability claims against firearms dealers such as GFOS and the complaint therefore does not 
state a cause of action against GFOS. 

Under 15 U.S.C. § 7902, "A qualified civil liability action may not be brought in any Federal of 
State Court."  (15 U.S.C. § 7902(a).)  A "qualified civil liability action" is defined generally to 
mean "a civil action ... brought by any person against ... a seller of a qualified product ... for 
damages ... resulting from the criminal or unlawful misuse of a qualified product by the person or 
third party."  (15 U.S.C. § 7903(5)(A).)  There is no dispute that GFOS is a "seller" of firearms 
as defined in 15 U.S.C. § 7903(6), and that the firearm at issue in the FAC is a "qualified 
product" under the statute. 

GFOS’s opening argument is cursory and conclusory, essentially asserting without elaboration 
that the federal statute is a defense across the board and that’s that.  That isn’t that, because – 
as GFOS acknowledges but doesn’t timely discuss – there are exceptions to the statute. 

A. First Cause of Action for Negligence 
and the Negligent Entrustment Exception 
 

In particular, there is an exception for negligent entrustment, which is the substance of what 
plaintiffs are attempting to assert in their first cause of action.  Under PLCAA a qualified civil 
liability action does not include, among other claims, "an action brought against a seller for 
negligent entrustment or negligence per se".  (15 U.S.C. § 7903(5)(A)(ii).)  The term "negligent 
entrustment" is defined as "the supplying of a qualified product by a seller for use by another 
person when the seller knows, or reasonably should know, the person to whom the product is 
supplied is likely to, and does, use the product in a manner involving unreasonable risk of 
physical injury to the person or others."  (15 U.S.C. § 7903(5)(B).)  California recognizes the tort 
of negligent entrustment in connection with the sale of chattels.  (See Jacoves v. United 
Merchandising Corp. (1992) 9 Cal.App.4th 88, 115 [collecting cases]; Knighten v. Sam's Parking 
Valet (1988) 206 Cal.App.3d 69, 75.) 

Whether the first cause of action falls within the negligent entrustment exception necessarily 
requires looking at whether the cause of action validly states a claim for negligent entrustment, 
as a matter of state law.  That is a subject briefed by plaintiffs and not GFOS (except belatedly 
and cursorily in their tardy reply brief).  Nevertheless, the Court is not persuaded that plaintiffs’ 
present allegations are sufficient. 

The foundation of a negligence claim is the existence of a legal duty owed by the defendant 
which the defendant breached.  (Jacoves, 9 Cal.App.4th at 114.)  Negligence, and specifically 
a claim for negligent entrustment, may exist based on the special relationship created when 
a person supplies another with a chattel where the person knows, or has reason to know, 
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the person supplied with the chattel is incompetent, for example.  (9 Cal.App.4th at 115.)  
This liability extends to sellers.  (Id.)  

In Jacoves, the plaintiffs filed a complaint against Big 5, a sporting goods retailer, for wrongful 
death and negligent infliction of emotional distress.  The trial court granted a motion for 
judgment on the pleadings in favor of Big 5, and the court of appeal affirmed.  Plaintiffs in that 
case alleged their son tried to purchase a handgun from Big 5, but was told there were forms 
to complete and a waiting period before he could take possession of the handgun.  (Id. at 118.)  
He left, and then returned and purchased a rifle and ammunition which he used to commit 
suicide.  (Id.)  There was no statutory waiting period for the purchase of the rifle.  (Id.)  

The Court recognized that "[a] person owes a duty of care not to provide a dangerous 
instrumentality to an individual whose use of the instrumentality the supplier knows, or has 
reason to know, will result in injury" and that "civil laws hold firearm use or possession to 
the highest standard of due care" based on its inherently hazardous nature.  (Id. at 116-17.)  
The Court cited cases from other jurisdictions "which have held gun sellers liable ... for sale of 
a firearm to persons showing signs of instability."  (Id.)  But the court concluded the facts alleged 
in Jacoves did not state a cause of action for negligent entrustment against Big 5: 

In order to impose a duty on Big 5 to refuse to sell the rifle and ammunition to 
Jonathan, the complaint must allege that Big 5 knew, or had reason to know, that 
Jonathan was reasonably likely to use the rifle to harm himself.  The complaint 
does not allege that Big 5 knew Jonathan intended to commit suicide with the 
rifle.  Nor are facts alleged which can reasonably be said to have given Big 5 
reason to know that Jonathan intended to commit suicide.  The facts, if proved, 
establish only that Jonathan, a young adult, wanted to purchase a firearm 
without waiting two weeks for its delivery and was confused, distraught 
and trembling. A salesclerk in a sporting goods store cannot reasonably be 
expected to have concluded, from these observations alone, that Jonathan 
intended to commit suicide.  Jonathan's alleged demeanor was not on such 
a scale so as to manifest to the ordinary observer that Jonathan was 
mentally impaired, incompetent or irresponsible with regard to the handling 
of firearms.  In the circumstances alleged in this case, there was, as a matter of 
law, no reason for Big 5 to anticipate a violent act on the part of Jonathan. 

(Id. at 118-19 [emphasis added].)  

Plaintiffs cite two other decisions from other jurisdictions, both of which found that the plaintiffs 
had not stated facts to support a negligence claim against the seller of the firearms products.  
(See Phillips v. Lucky Gunner, LLC (D.Colo. 2015) 84 F.Supp.3d 1216, 1228 [holding sellers of 
ammunition purchased by person who later committed mass homicide at a theatre in Colorado 
not liable where the sale was handled by electronic communication and there were no facts to 
support the seller's actual knowledge of the buyer's intentions as required under Colorado's 
negligent entrustment law]; Peek v. Oshman's Sporting Goods, Inc. (Tex.App. 1989) 768 
S.W.2d 841, 845 [affirming summary judgment for defendant on claim for negligent sale of a 
firearm used by the purchaser in a homicide, finding that evidence of another customer's 
observations that the purchaser was " nervous, uptight and in a hurry" was not sufficient to raise 
a triable issue of fact as to whether the seller knew or had reasonable cause to believe the 
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buyer had been ruled mentally defective or had been committed to a mental institution, 
the standard required under that state's law to hold the seller liable].) 

Here, the entirety of the FAC’s factual allegations on this point are quite cursory: 

Employees of Defendant Guns, Fishing, and Other Stuff noted that Defendant 
Perkins exhibited signs of emotional instability.  Despite their doubts and well-
founded suspicions that Defendant Perkins was purchasing the firearm for an 
illegitimate purpose, employees of Defendant Guns, Fishing, and Other Stuff, Inc. 
sold and delivered possession of the firearm to Defendant Perkins. 

There is a leap of logic that cannot be made between the bare allegations of the FAC that 
GFOS employees observed Perkins's "emotional instability" and had "suspicions" he might use 
the gun for an "illegitimate purpose", and the allegations that are essential to state a cause of 
action for negligent entrustment under Jacoves – specifically, that GFOS knew, or had reason 
to know, Perkins was a danger to himself or others.  These conclusory allegations alone do not 
allege facts showing that Perkins' exhibited behavior from which GFOS employees knew, or 
should have known, he was mentally incompetent, mentally impaired, or incapable of 
responsibly handling the firearm he was purchasing.  That the buyer is a danger to himself or 
others does not necessarily follow from unspecified "signs of emotional instability" or 
an intended "illegitimate purpose" for the firearm.  

While not raised in the demurrer, the Court also observes that there is an absence of causation 
allegations.  The misdeeds attributed to Perkins all occurred before he went to GFOS.  There is 
no allegation that Perkins even told plaintiffs he had bought a gun, let alone that he had 
threatened or harmed them in any way with his newly purchased gun.  GFOS did not mention 
this point until the reply, which is too late, and it is not a basis for this ruling; but it is a point for 
plaintiffs to bear in mind if they choose to amend. 

The demurrer to the first cause of action for negligence is sustained. 

B. Intentional Tort Cause of Action  
 

GFOS has also demurred to the second cause of action which alleges identical facts to those 
alleged in the first cause of action but under the label of "intentional tort".  Neither side pays any 
attention at all to this cause of action, apparently treating it as surplusage.  The Court frankly 
assumes that this cause of action is really directed at Perkins rather than GFOS. 

Another exception to the PLCAA general bar to civil actions against firearms sellers is an action 
based on a seller of a qualified firearm product "knowingly" violating a state or federal firearms 
statute governing the sale of firearms, such as by knowingly falsifying records of the sale.  
The second cause of action does not allege any facts that would fit that exception.  The second 
cause of action alleges no facts regarding any intentional acts or omissions of GFOS 
proximately related to the injury they allege.  Instead, plaintiffs merely repeat the same facts 
upon which their negligent entrustment claim is based.  Because Plaintiffs' Opposition does not 
address the sufficiency of the second cause of action to state a claim for relief based on an 
intentional tort by GFOS.  Therefore, the demurrer to the second cause of action is sustained. 

C. Leave to Amend 
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This demurrer presents the first opportunity for the Court to review the sufficiency of the 
complaint to state claims against GFOS.  Therefore, the Court will sustain the demurrer with 
leave to amend, to provide plaintiffs an opportunity to allege in good faith additional facts that 
they contend may exist to try to state a negligent entrustment cause of action against GFOS.  
But because neither the FAC nor the opposition makes any effort to suggest how plaintiffs might 
have any “intentional tort” theory to plead against GFOS, the Court denies leave as to the 
second cause of action.  If plaintiffs contest this tentative to seek such leave, they should be 
prepared at the hearing to specify what they have in mind. 
 

  

16.  TIME:  9:00   CASE#: MSC20-00642 
CASE NAME: HELIX ELECTRIC VS. SCM CONSTRUCTION 
HEARING ON MOTION TO COMPEL JUDICIAL REFERENCE & STAY ACTION 
FILED BY SHAPELL DEER CREEK, LLC 
* TENTATIVE RULING: * 
 
Having seen no opposition, the Court takes it that the concept of a judicial reference in these 
consolidated cases is uncontroversial.  Apparently, however, the parties have not yet agreed on 
the identity of the referee, nor on the detailed terms of reference.  The motion for reference is 
therefore granted, and the attorneys are directed to meet and confer to make it so.  If any 
problems arise that cannot be agreed upon, counsel should contact the Court to arrange a 
conference call to iron out whatever the problems are. 
 

  

17.  TIME:  9:00   CASE#: MSC20-00862 
CASE NAME: LESLY GUERRERO VS. DOUGLAS 147 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY DOUGLAS 147, INC., et al. 
* TENTATIVE RULING: * 
 
Defendants’ motion to compel arbitration is denied.  The Court finds that plaintiff has 

disaffirmed the subject arbitration agreement “within a reasonable time” after she became 

an adult.  (Family Code § 6710.) 

Timeliness.  Plaintiff disaffirmed the arbitration agreement approximately eight months after 

her 19th birthday, and only one month after she learned of the existence and significance of 

the arbitration agreement.  (Guerrero Dec., ¶ 2 and ¶ 6.)  The Court finds this to be reasonable 

under the circumstances.  (See Hurley v. Southern California Edison Co. (9th Cir. 1950) 

183 F.2d 125, 132 [“[w]hat constitutes a 'reasonable time' depends upon the circumstances 

of each particular case”].)  While a year and a half after turning 18 would probably be 

unreasonable if plaintiff had consciously known about the arbitration clause, the undisputed 

evidence is that she was actually unaware of it until shortly before her disaffirmance, and after 

she left the employment. 

Partial Disaffirmance.  Defendants argue that plaintiff is impermissibly seeking to disaffirm 

a portion of the overarching employment agreement which she doesn’t like (arbitration) while 

affirming a portion she does like (wages).  The Court finds that plaintiff’s Complaint cannot fairly 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   10/02/20 

 
 

- 13 - 

be so characterized.  Plaintiff has not worked for defendants at the time of the disaffirmance 

or thereafter, and there is no evidence that plaintiff intends to work for defendants again in 

the foreseeable future.  (Cf., Doe v. Epic Games, Inc. (N.D.Cal. 2020) 435 F.Supp.3d 1024, 

1037-38.) 

Further, all of plaintiff’s causes of action are statutory causes of action.  Plaintiff’s right to be 

free from sexual harassment during the time she was employed, and plaintiff’s right to 

the protections of the Labor Code before and after her employment ended, are in no way 

dependent on specific contract terms within the writings constituting her employment 

agreement.  (Cf. Goldman v. KPMG, LLP (2009) 173 Cal.App.4th 209, 218-19.) 

Ratification.  Plaintiff’s last day of employment was in February 2020.  (Garner Dec., ¶ 6.)  
The Court finds that plaintiff did not knowingly ratify the arbitration agreement, which she 
signed when she was 16, by continuing to work for defendants after she became an adult.  
The arbitration agreement was not called to plaintiff’s attention and explained to plaintiff at the 
time it was signed.  (Guerrero Dec., ¶ 3.)  And there is no evidence that defendants brought the 
arbitration agreement to plaintiff’s attention on any later occasion before they filed the pending 
motion.  (Cf. Valentine v. Plum Healthcare Group, LLC (2019) 37 Cal.App.5th 1076, 1090.) 
 

  

18.  TIME:  9:00   CASE#: MSC20-00950 
CASE NAME: KATHLEEN TARR  VS.  JOHNSON 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY PATRICIA JOHNSON 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer to Plaintiff's complaint for malicious prosecution.  The demurrer 
is sustained with leave to amend.  Plaintiff may file and serve a first amended complaint by 
October 30. 

Facts Alleged 

Plaintiff asserts one cause of action for malicious prosecution against her former investment 
client Patricia Johnson.  She alleges defendant Johnson filed a complaint against her with the 
Financial Industry Regulatory Authority (FINRA) in 2018.  Johnson claimed she was damaged 
in connection with Plaintiff Tarr's investment advice and management of Johnson's $320,000 
investment portfolio.  Tarr alleges Johnson made with her investments with Tarr through the 
broker-dealer Royal Alliance Associates in 2007 and 2008, and continued her investment 
relationship with Tarr in 2010 when Tarr moved to another broker-dealer, SII Investments. 
(Compl. ¶ 17.)  Tarr alleges Johnson's claim against her was untimely when made in violation of 
the six-year time deadline under FINRA Rule 12206 and was without merit.  (Compl. ¶¶ 3. 5.)  
Tarr alleges Johnson ultimately dismissed her claims against Johnson with prejudice, and 
without Tarr making any settlement or damage payment to Johnson.  (Compl. ¶ 33.) 

Standards for Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded material factual 
allegations of the FAC.  (Blank v. Kirwan (1985) 39 Cal.3d 311, 318; Rakestraw v. California 
Physicians’ Service (2000) 81 Cal.App.4th 39, 42.)  The Court deems the facts alleged to be 
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true, “however improbable they may be”.  (Del E. Webb Corp. v. Structural Materials Co. (1981) 
123 Cal. App. 3d 593, 604.)  The allegations of the FAC “must be liberally construed” in 
Plaintiff’s favor.  (Code of Civil Procedure § 452; Garton v. Title Ins. & Trust Co. (1980) 106 
Cal.App.3d 365, 376 (“The test on demurrer is not whether the allegations are likely to be 
proven but whether the allegations preclude liability, and the allegations must be construed 
liberally in favor of the pleader,” citing Skopp v. Weaver (1976) 16 Cal.3d 432].) 

Procedural Matters 

Code of Civil Procedure § 430.41(a) requires the parties to meet and confer before a demurrer 
is filed.  Defendant's counsel filed a declaration under § 430.41(a)(2) on July 7, 2020, attesting 
that the parties were unable to meet and confer in advance of the demurrer deadline, 
automatically obtaining a 30-day extension of the deadline to file the demurrer (§ 430.41(a)(2)). 

In her Opposition, plaintiff has conflated the two separate declarations filed by defendant's 
counsel in connection with the demurrer, one filed on July 7, 2020, which supported the 30-day 
extension based on counsel's inability to reach Plaintiff on July 6, 2020, and one filed with the 
demurrer on July 27, 2020 attesting to his additional attempt to contact Plaintiff on July 8, 2020.  
(Opp. Decl. ¶ 5.)  The fact that plaintiff asserts she did not receive defendant's counsel's calls or 
facsimile letters does not preclude the Court from resolving the merits of the demurrer. 
(§ 430.41(a)(4) [failure to meet and confer as required does is not a ground for overruling or 
sustaining the demurrer].)  

Defendant objects to the Court's consideration of plaintiff's Opposition at all as the Opposition 
was filed one day late.  Defendant also contends it was served late.  The Fed Ex address label 
attached by defendant to the reply actually shows at the top of the page that the Opposition was 
properly served by standard overnight mail on September 21, 2020 (see "SHIP DATE: 
21SEP20") for receipt by 3:00 p.m. on September 22, 2020.  (Reply Decl. Exh. D.)  

Plaintiff served the Reply by regular mail on September 24, 2020, the day before the five-court 
day deadline for filing and service of replies under Code of Civil Procedure § 1005(b), according 
to the proof of service attached to the Reply.  Oppositions and replies in law and motion matters 
are required to be served by overnight mail, facsimile or personal delivery or other means 
"reasonably calculated to ensure delivery to the other party ... not later than the close of the next 
business day." 

The Court cautions both parties that compliance with the applicable procedural statutes and 
rules is required and expected.  Under the circumstances, the Court will consider the Opposition 
in its discretion and based on the apparent lack of prejudice to defendant since service on 
defendant's counsel was timely.  The Court will also consider the Reply. 

Analysis 

To state a cause of action for malicious prosecution, Plaintiff must allege that "'the prior action 
(1) was initiated by or at the direction of the defendant and legally terminated in the plaintiff's 
favor, (2) was brought without probable cause, and (3) was initiated with malice.'"  (Dorit v. Noe 
(2020) 49 Cal.App.5th 458, 472 [quoting Siebel v. Mittlesteadt (2007) 41 Cal.4th 735, 740].)  
Defendant's demurrer raises a narrow legal issue:  does a dismissal of a claim submitted to 
arbitration before FINRA provide a basis for a subsequent malicious prosecution cause of 
action, in light of Brennan v. Tremco (2001) 25 Cal.4th 310? 
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In Brennan, the California Supreme Court held that a private, contractual arbitration proceeding 
is not the type of "prior action" that will support a subsequent malicious prosecution claim.  
(Brennan, 25 Cal.4th at 312 [affirming trial court order sustaining demurrer without leave to 
amend in malicious prosecution action].)  Though in that case the action began as a lawsuit and 
the parties subsequently entered into an agreement to a binding arbitration to resolve the 
remainder of their claims, the court held that fact made no difference to the rule announced by 
the Court.  (Id. at 314.)  The court cited with approval the earlier court of appeal decision, 
Sagonowsky v. More (1998) 64 Cal.App.4th 122, in which the court held that a malicious 
prosecution claim could not be brought by the prevailing tenant-in-common against the other 
three tenants in common who had unsuccessfully pursued a claim against him in a private, 
contractual arbitration.  (Id. at 134 [affirming trial court order sustaining demurrer to malicious 
prosecution cause of action].) 

The Court in Brennan distinguished between a judicial arbitration, which can provide the 
predicate prior action for a malicious prosecution claim, and the private, contractual arbitration 
at issue in that case.  (Id. at 314-16.)  (See also Black v. Hepner (1984) 156 Cal.App.3d 656, 
659 [no malicious prosecution action based on small claims court action]; Dorit v. Noe (2020) 29 
Cal.App.5th 458 [no malicious prosecution claim based on a fee arbitration under the Mandatory 
Fee Arbitration Act, Bus. & Prof. Code § 6200 et seq.].)  

The court in Brennan relied on two factors to support its determination that a malicious 
prosecution cause of action does not lie based on the outcome of a private arbitration: "(1) the 
trend against creating or expanding derivative tort remedies, including malicious prosecution; 
and (2) the trend in favor of allowing the parties voluntarily to choose binding, private arbitration 
to end the entire dispute."  (Brennan, 25 Cal.4th at 314.)  The court found both factors supported 
its conclusion, and in so ruling, the Court created a bright-line rule that a private contractual 
arbitration could not provide the basis for a subsequent malicious prosecution action.  
It explicitly rejected the court of appeal position that the "intent of the parties" in entering into 
the arbitration agreement should determine whether the parties intended that a malicious 
prosecution claim could be brought based on the outcome of the arbitration.  (Id. at 318.)  

From a policy standpoint, the court noted the distinctions between judicial arbitration and a 
private, contractual arbitration including that (1) judicial arbitration is not final, as either party can 
seek de novo review, unlike contractual arbitration proceeding in which the parties have agreed 
to be bound to the outcome, (2) judicial arbitration is mandated for some civil actions and is not 
based on an agreement by the parties, and (3) a judicial arbitration determination for the 
defendant is "a decision on the lack of merit of a claim which was originally brought to court."  
(Id. at 315-16.)  These differences supported allowing a malicious prosecution following a 
favorable termination of a judicial arbitration, and not allowing a malicious prosecution claim 
based on the outcome a private, contractual arbitration: 

Permitting such terminations to support a claim of malicious prosecution furthers 
the public purpose underlying the cause of action--namely to discourage abuse of 
the judicial system by the bringing of maliciously motivated but baseless claims. 
[Citation omitted.] That purpose would not be directly served by permitting 
malicious prosecution based on a private, contractual arbitration. Indeed, the 
likely impact on the courts of allowing such claims would be both to increase 
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litigation and to undermine the finality of dispute resolution to which the parties 
agreed. 

(Id. at 316 [quoting Sagonowsky, 64 Cal.App.4th at 131-32].) 

Plaintiff does not dispute that an arbitration before FINRA is a private, contractual arbitration 
proceeding.  She contends the holding in Brennan is not applicable to her because "there was 
no agreement to arbitrate the underlying matter with" plaintiff Tarr.  (Opp. p. 4, ll. 21-22.)  If this 
means that there was no pre-existing general arbitration clause but only an agreement to 
arbitrate Tarr’s dispute after it arose, the argument is directly contrary to Brennan, where exactly 
the same thing was true.  And in any event, the Court does not see how the rationale of 
Brennan would apply any differently as between a pre-dispute versus a post-dispute agreement 
to arbitrate. 

More broadly, plaintiff’s argument does not come to terms with how the prior dispute came to be 
in FINRA arbitration at all, if not by agreement.  She argues in her Opposition that she was not 
an employee or agent of the corporate broker-dealers Royal Alliance Associates and SII 
Investments, Inc. identified in her Complaint, that she was an "independent contractor", and that 
the arbitration agreements between Royal Alliance Associates and SII Investments cannot be 
"imputed" to her.  None of these facts is alleged in the Complaint.  Nor could it make any 
difference if they were.  The fact remains that, according to the complaint, Johnson’s grievance 
against Tarr was filed, litigated, and disposed of in arbitration.  That can have happened only if 
Tarr was obligated to proceed in arbitration, or else if Tarr (despite not being so obligated) 
nevertheless agreed to do so, whether expressly or simply by going ahead with the arbitration 
proceeding.  Either way, the arbitration occurred because the parties agreed it would occur.  
Either possibility is equally fatal to plaintiff’s position under Brennan. 

Defendant also argues a second basis for demurrer, namely that there was no favorable 
termination of the FINRA arbitration on the merits in Tarr’s favor.  The issue is not clear-cut on 
the present pleadings, and so the Court declines to rule on the point.  It does observe, however, 
that although plaintiff alleges a number of different flaws in Johnson’s arbitration case, her 
complaint and brief give the strong impression that the basis on which the arbitration claim was 
dismissed was a limitations problem.  Given that the claim was apparently dismissed voluntarily, 
it’s hard to tell whether that’s true or not.  But it does potentially raise the additional problem that 
a disposition on limitations grounds is not ordinarily considered a merits disposition for purposes 
of malicious prosecution.  (E.g., Lackner v. LaCroix (1979) 25 Cal.3d 747, 751.) 

It is by no means clear that there is any way plaintiff could amend here to get around the 
fundamental Brennan problem with her complaint.  Because this is a first pleading, however, 
the Court will allow one more opportunity to amend. 
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19.  TIME:  9:00   CASE#: MSC20-00992 
CASE NAME: R. REDDY  VS.  J. REDDY 
HEARING ON MOTION FOR EXTENSION OF TIME TO FILE MOTION TO QUASH SERVICE 
FILED BY JESSICA REDDY 
* TENTATIVE RULING: * 
 
Defendant filed this motion to extend time to move to quash service.  Since then, however, a 
new proof of service of process has been filed, and defendant has filed an answer, waiving any 
defect in service.  The present motion is therefore moot. 
 
The Court also notes that there was apparently no meet-and-confer in connection with plaintiff’s 
pending motion to strike the unverified answer.  This should be easily resolved simply by 
defendant agreeing to file a verification. 
 
Further, the Court will be inquiring at the next CMC why this case should not be dismissed or 
stayed in favor of a reportedly pending divorce case between the same parties. 
 

  

20.  TIME:  9:00   CASE#: MSC20-01050 
CASE NAME: SUVA VS KHAN 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY JAMES SUVA AND SARAH SUVA 
* TENTATIVE RULING: * 
 
Plaintiff moves for a preliminary injunction, forbidding defendant from taking certain actions 
with respect to a disputed easement.  Defendant contests the basis for the action, but 
expressly does not oppose the preliminary injunction, assuring the Court that she has no 
intention of taking any such action while the case is pending.  The preliminary injunction is 
therefore granted. 
 

  

21.  TIME:  9:00   CASE#: MSN20-1162 
CASE NAME: RE STELLA MURRAY 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Continued to 10/16/20 @ 9am per request of counsel. 
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22.  TIME: 10:00   CASE#: MSN19-0097 
CASE NAME: CCC DEPUTY SHERIFFS VS. CCC 
SPECIAL SET HEARING ON: STATUS CONFERENCE 
SET BY COURT ON 09/11/2020 
* TENTATIVE RULING: * 
 
Counsel to appear by CourtCall. 
 
The Court has received no report from the parties since the September 11 hearing.  The parties 
were to meet and confer to identify specific legal issues of statutory interpretation that should be 
presented for the Court’s decision; the Court’s expressed hope was that today’s court date 
would be mooted by stipulation as to what the issues are, with an agreed briefing schedule and 
hearing date.  Counsel should appear to explain where they stand. 
 

 

 


